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Introduction

The Staff and Intervenor Initial Briefs invite t@®mmission to indulge in arbitrary and
capricious decision-making that will not withstaagbeal. With regard to accumulated
depreciation, the issue before the Commission isthér it is necessary to “roll forward” the
balance of accumulated depreciation for test y&antpn service to match the period of pro
forma plant additions. In each of the four corddstases where the Commission has previously
addressed this issue, the Commission has heldgtast year rules prohibit such an adjustment.
Staff and Intervenors barely mention these caseajdne distinguish them from the facts and
circumstances of this case. Staff and Interveamgdree to ignore prior Commission decisions,
but the Commission is not. As the Commissionfitsas recognized — and, indeed, recently
argued to two lllinois Courts of Appeal — a changeterpretation of test year rules to mandate
a roll-forward of accumulated depreciation on tesdr plant would be arbitrary and capricious.

If the Commission wants to change its test yeas;ut must do so in a rulemaking.

Adopting Staff’s position on pension and OPEB exgeewould be equally arbitrary and
capricious. The Commission routinely approves stdpents to pension and OPEB expense
based on the most recent actuarial data availabhedime the utility files its case, or data that
becomes available during the course of the case farihearing. In their direct case, the AlU
provided actuarial data that supports a pro fordjastiment to pension and OPEB expense. The
actuarial data provided by the AlU is the same typéata that Staff has previously relied on to
advocate a downward adjustment to pension and GiBEBnse. To find that actuarial data may
be used to support a reduction to pension and Q&pBnse, but not a pro forma adjustment that
properly recognizes a legitimate, known and meddenacrease in this expense, would be an

arbitrary and capricious departure from prior Cossian practice.



Adopting IIEC’s recommended position on cash waogktapital would also be arbitrary
and capricious. Simply stated, to accept IIEC’sifpan would require the Commission to
substitute a calculated collection lag with a proxgupported by any analysis of customer
payment patterns. The AIU have customers who Ipaly bills late. The consequence of late
payments to the AlU is that working capital fundssnbe obtained from some other source.
The costs related to late payments are largelymated through the collection lag component
of revenue lag, as measured in a lead/lag stutig. cbsts associated with AlU’s actual
calculated collection lag should be included inrévenue requirement, as Staff agrees.

With respect to PURA tax, the AlU have proposecetmver the tax in a manner that is
fully consistent with the Commission’s stated inteAs well, IIEC’s invitation to the
Commission to engage in retroactive ratemaking eomg collection of PURA tax should be
rejected.

The AlIU have proven on rehearing that the AprilQ@ler, as corrected by the May 6
Order, (“Order”) understates their combined reveragriirement by approximately $55 million.
(AlU Init. Reh. Br., pp. 1-2.) The Order on Rehegrmust correct this deficiency.

I. What Is The Appropriate Application/Interpretat ion Of 83 Ill. Adm. Code 287.40

And 220 ILCS 5/9-211 In The Context Of AdjustmentsTo Accumulated

Depreciation Reserve?

No party disputes that the AIU may propose an duljest to test year plant to recognize
post-test year plant additions reasonably certalvetplaced in service during the pro forma
period. (AlU Init. Reh. Br., p. 3.) Nor does gogrty disagree that a related adjustment should
be made to test year accumulated depreciationctmuat for the change in depreciation expense
associated with that post-test year plant., @g. 3, 13.) That the parties cannot agree on the

extentof the adjustment to test year accumulated degtieni, however, is apparent.



Staff, IEC and AG-CUB all contend that the accuated! depreciation reserve should be
restated as of the end of February 2010 to offsepto forma plant additions. Why such an
adjustment remains inappropriate already has beégressed at length. As explained in the
AlU’s initial brief, no such automatic "roll forwdr of test year accumulated depreciation is
warranted simply because the utility proposes tb@d forma plant to its test year balance of
plant. Part 287.40 and Section 9-211 permit &yt include known and measurable post-test
year plant additions (and depreciation relatedh&d plant investment) to test year balanessf
those "pro forma" additions had been completedpackd in service during the test year. ,(Id.
pp. 2, 4.) But neither Part 287.40 nor Sectiorl@-2quires a "roll forward" of test year
accumulated depreciation to the end of the pro égperiod to recognize the potential change in
depreciation associated with embedded plant, gldl.2-8.) Nor do regulatory accounting and
ratemaking principles require the "roll forward"tbe reserve as a matching adjustment to
counter the increase in plant in service and asnitoverstated" rate base. (ldp. 8-12.)

The AIU simply note that, amongst the competingopsals presented on rehearing, the
AlU’s interpretation of Part 287.40 is the only ongth the added benefit of explicit support in

four prior Commission rate cases involving majacélic or gas utilities. In ComE@5-0597,

the Commission expressly rejected (for the second)tthe same adjustment to accumulated
depreciation proposed here by Staff, IEC and AGCThe Commission found that a roll
forward of test year accumulated depreciation "da#sorrelate to any pro forma [] capital
additions or any plant adjustment proposed by dnlgeoparties” and "merely takes one part of
the rate base and moves it one additional yeatti@duture.”" Order, July 26, 2006, p. 15. The

"effect of the [] proposed adjustment,” the Commois®bserved, "would be to inappropriately



bring the test year into the future for accumulatedreciation. The Commission correctly held
that its own "rules and test year ratemaking pples prohibit such an adjustment.” Id.

Seventeen months later, in North Shore/Peoplé€141/0142, the Commission again

rejected the same proposed adjustment. The Comomissted that "this issue has been
previously addressed by the Commission” and rendlitide parties that "Commission action
brings certainty to a situation and settles exgigeta Order, Feb. 5, 2008, p. 16. The facts in
Docket 07-0141/0142, the Commission found, "mossely resemble the situation that we most
recently considered in Docket 05-0597. [thus "the outcome of the 05-0597 proceeding [was]
controlling." 1d, p. 17. "[U]nless there are clear and distingaldé reasons for deciding a case
differently, the Commission will follow in line whtprecedent" to avoid "a charge of arbitrary
and capricious action.” Idp. 16. In Docket 07-0141/0142, however, thers m@areason to
cause the Commission to depart from its prior deciset out in Docket 05-0597. Thus, the
Commission found itself "unable to lawfully devidtem that [decision]."_Id.p. 17.

Seven months later, in ComHl7-0566, the Commission rejected the same adgrgtm
for the fourth time. The Commission noted thae%h arguments are not novel arguments as the
Commission has reviewed the merits of this posiioat least three cases in the recent past.”
Order, Sept. 10, 2008, p. 28. In Docket 07-014420the Commission "strove to make clear"
that the adjustment was not appropriate, gd29. In Docket 07-0566, the Commission was not
persuaded by the same "reconstituted argumentsaiistghe backdrop of consistent fact
patterns.”_1d."In order for the Commission to do an about fadt& regard to its decisions,
parties must make a clear showing as to the apjtepess of such a change by way of proper

evidentiary and legal support for us to considehsdepartures from settled precedent.”, pd.



30. As with Docket 07-0141/0142, nothing in thearel in Docket 07-566 provided support for
the Commission to disavow its previous determimati@t the adjustment was improper. Id.

For the past two years and during émgirety of this casghe Commission vigorously
has affirmed and defended on appeal its prior detetions rejecting the proposed "roll

forward" adjustment. _(Sd€C Brief, June 30, 2009, Commonwealth Edison\Cdilinois

Commerce CommissigiNo. 2-08-0959 (Cons.) ("ICC Commt."); ICC Oral Argument, Aug.

18, 2010, Commonwealth Edison Co. v. lllinois ComeaeCommissionNo. 2-08-0959

(Cons.).¥ Thus, it is without question that the Commissiepeatedly has found — and to this
day still insists —both that the proposed adjusti@oes not correlate to any pro forma capital

additions," (Order, North Shore/Peopl63-0141/0142, p. 16), and that "a general restate of

the depreciation on rate base in a historicalyteat case is not supported by Commission test
year rules, lllinois law or applicable Commissiatsions,” (ICC_ ComE®r., p. 7).

Staff and Intervenors unsurprisingly lash out attégstimony of AlU witness Mr. Fiorella
in an effort to "kill the messenger" who explaihs basis for the Commission's continued and
current rejection of their proposed adjustmengffSin particular, wrongly claims that "Mr.
Fiorella adapts the Commission's rules and politwdd his own purposes.” (Staff Init. Reh.
Br., p. 5.) Mr. Fiorella's testimony, howevernis different from what the Commission already
has said about its rules and policies in rejec8tajf and Intervenors' proposed adjustment four
times previously and in defending on appeal itstmesent orders rejecting the adjustment in

North Shore/People®7-0141/0142, and ComE@7-0566. Far from wavering in his opinions,

Mr. Fiorella stated repeatedly on cross-examinatiat his testimony explained how the AlU

! The Commission’s appellate briefs for ComBExcket 07-0566 and North Shore/Peoplscket 07-
0141/0142, are attached to the AlU’s Post-HeariagliRBrief as Appendices A and B. The Commissiana
argument may be found http://www.state.il.us/court/Media/Appellate/2nd sBict.asp




"adhered to" and "follow[ed] the Commission's rulgsidelines, its past policy and precedent
with respect to the test year [and] with respegirtoforma additions,” consistent with the

Commission's own conclusions in the three Coro&sks and the North Shore/Peoplese.

(Reh. Tr. 47;_sealsoReh. Tr. 39-40.) Ironically, Staff is the parthaying fast and loose with
the Commission's prior determinations on this igsu@noring the very decisions that have
explicitly addressed and rejected the proposedsemient? (AIU Init. Reh. Br., p. 8.) Indeed, if
anything, that Staff complains about Mr. Fiorell@sounting of the Commission's long standing
practice in denying Staff's proposed adjustmentleantirejects that practice or feigns ignorance
about this precedent is what lacks credibility anttlearly absurd.” (Staff Init. Reh. Br., p. 6.)
Staff and Intervenors claim that the Commissiomasbound by prior orders, but if it
considers them at all, it should only adhere tofatidw a handful of random, unconnected
decisions where the proposed adjustment was néo¢éstea by the utility. Indeed, Staff goes so
far as to quibble with Mr. Fiorella's contentiomtiCommission has never authorized the
adjustment when it was contested by a utility.affSnit. Reh. Br., pp. 5-6.) Notably, every
order but one _(lllinois Ga®8-0482) relied on by Staff and Intervenors ptesiéhe
Commission's rejection of the adjustment in Dock&t€597, 07-0141/0142 and 07-0566,
thereby calling into question any relevance they stdl have. Moreover, every AlU order but
one (AmerenlP Gas, 04-0476) involved "limited" orpro forma capital additions. (AIU Init.

Reh. Br., pp. 7-8.) More importantly, @averycase cited by Staff or Intervenors where

2 In prefiled testimony, Staff acknowledged two casewhich the Commission did not roll forward
accumulated depreciation, despite the utility peipg "substantial” pro forma capital additions (G&udn05-0597
and North Shore/Peoples, 07-0241/0242). On creasymation, Staff also acknowledged that the pranfplant
adjustment in ComEd, 07-0566, in which the propaséidorward of the reserve was rejected, was Ssaifitial."
(Reh. Tr. 161.) Despite this apparent awarenedeadtions adverse to its positionlecisions that have been
discussed at length in the parties' testimony amefibhg both in the initial phase of this proceegliand on
rehearing— Staff conceded on the stand and in discoveoreses that it had not reviewed the recordrofof the
four prior orders in which Staff's proposed post-teear adjustment to accumulated depreciationrejasted.
(Reh. Tr. 158-163; Staff Resp. to AlU ICC 39.010388, 39.06 and 41.08, included in Ameren CrosslEXx.



accumulated depreciation for embedded plant waketréorward," the adjustment was agreed to
or not specifically disputed._(S&€C Staff Ex. 1.0RH-R (Ebrey Dir.), pp. 9-10 & #.& 6-8
(Dockets Nos. 08-0482, 94-0270, 85-0166, 83-04i83)p. 15 (Docket No. 04-0576)).

That other Commission orders, such as the orddrgen-State Wate©94-0270 and

lllinois Gas 08-0482, may have approved uncontested or norposdttest year adjustments to
accumulated depreciation on embedded plant isereighevant nor controlling, particularly in
light of the Commission's recent decisions expli@bndemning the adjustment, where, as Ms.
Ebrey concedes, "significant” plant additions waperoved. That they cannot locate a single
prior decision that affirmatively and expressly ptiotheir proposal as appropriate, when
contested by the utility requesting a pro formauatipent to plant, refutes the contention that
"the Commission has reached various conclusiongtahe issue.” (Staff Init. Reh. Br., p. 4.)
As Mr. Fiorella explained on cross-examinationthre cases that are on point, where the pro
forma addition was accepted and the reserve wassted, the Commission has always found
that the AIU adjustment . . . has been acceptédeh. Tr. 32.) Staff and Intervenors have not
and cannot refute this testimony.

Staff and Intervenors cannot explain why it wouddvalid for the Commission to base its
decision on a few random Commission orders whexafiproved adjustment was agreed to or
not contested and ignore an entire line of precedieactly on point where, like here, the parties

have fully litigated the issue. Nor can they explahy it would be valid for the Commission to

% Indeed, rather than refute Mr. Fiorella's reaitatind explanation of the Commission prior
determinations in the ComEahd North Shore/Peopleases, Staff' "adapts” Mr Fiorella's testimonyfittdits] own
purposes.” Contrary to Staff's suggestions, Murdiia was familiar with the cases that Staff mligpon — as well
as the cases that Staff chose not to rely upomedponse to Staff's questions, Mr. Fiorella pakisgly explained
why Staff's cited authority was not "on point" besa either the contested issue was the pro foram ptditions
themselves or the case involved an adjustmentdonaglated depreciation agreed upon or of a nonaimadunt.
Staff"s attempt to misconstrue and muddy the gebgrclaiming that Mr. Fiorella "wavers," "could taecide” or
offered opinions that "could not be supported” dthdne ignored. Any doubts about the accuracy af Norella's
testimony can be resolved by reviewing the orderragords in the Commission cases rejecting thg agjustment
that Staff now so passionately supports.




arbitrarily and discriminatorily impose the adjustmh upon the AlU in the wake of the

Commission's determinations in and defense of tere in North Shore/Peopld¥7-0141/0142

and_ComEd07-0566. That the Commission may have appravegtoposed adjustment at
some point in the past does not give the Commissiarte blanche" to haphazardly impose the
adjustment on select utilities contesting the adpesit. Nor can the Commission rely on its
responsibility to decide each case based on thefgpicts in that case's record "to do an about

face," (Order, ComEd7-566, p. 30), and accept without reservatioadnstment four times

explicitly rejected. That Staff did not review thexord of any of the prior orders in which a
post-test year adjustment to accumulated depreniatas expressly contested and explicitly
rejected, (AIU Init. Reh. Br., pp. 7-8), does notegthe Commission the discretion to similarly
disregard prior decisions directly on point.

As the Administrative Law Judge Proposed Order JRD") properly recognized, these
four prior decisions "effectively reject the progms that adopting a pro forma plant adjustment
necessitates updating the reserve for accumulaeckdation related to test year assets."
(ALJPO, p. 30.) For the Commission to deviate fiamor interpretation and practice, "there
must be a discernable reason" between the factsamek the facts in those prior cases., (id.

29.) Here, there is no such discernable reastwe. ALJPO correctly found that no "meaningful
difference" exists between the record here anddberds in those prior cases. (lo.30.) As

in those prior cases, in this proceeding, therearesi'no basis to accept the proposal to make an
adjustment to the reserve for accumulated depreni&dr test year plant.”_(1y.

Staff and Intervenors' proposed roll forward adjuestt, however, should not just be
rejected out of adherence to Commission test ydas and its prior established determinations.

On its face, the proposed roll forward in principsults in rates unjust and unreasonably low



for the utility. Here, as in the Commission's fuior decisions on point, "a utility was
investing in its system at a rate such that nettplas increasing at a significant rate year after

year." Order, ComEd7-566, p. 30; se&meren Ex. 29.19; Ameren Ex. 11.5RH. Here, as in

those decisions, there is no dispute that theyutilill continue to invest in its plant after theop
forma period. (Resp. to AIU-IIEC 12.13, includedAmeren Cross Ex. 4.) Here, as in those
decisions, the utility proposed to recognize protipely a portion of that capital investment
reasonably certain to occur so that their ratesdomore adequately and timely offset the costs
of that investment as they are incurred. Her@) #sose decisions, the AIU made the related
depreciation adjustments to the reserve only ferpibst-test year plant that comprised the pro
forma additions. (Ameren Ex. 2.0RH (Stafford Dipp. 4-5.) That an additional adjustment to
roll forward accumulated depreciation on embeddadtpvould result in a negative rate base
reduction in an environment of increasing capitaestment in plant is an indication that the
adjustment cannot result in just and reasonabés rafAlU Init. Reh. Br., pp. 9-10.) Indeed,
Staff's proposed adjustment, as corrected in iteliBrief, * results in anegativerate base
reduction for AmerenlP Electric, even though thétythad anincreasingnet plant over the pro
forma period, (Ameren Ex. 11.5RH), and would haaeeived gositiveimpact to rate base by
proposing to recognize a handful of pro forma @m@tditions. (AIU Init. Reh. Br., pp. 10-11.)
No party has disputed that the Order’s adjustmetsts rate base "net plant” that
understateshe AlU’s actual "net plant” per books as of Fetsyu2010, months before initial

rates from this proceeding were in effect. (AlUt.IReh. Br., pp. 22-23.) Had the Commission

* As shown on Appendix A attached to Ameren’s Rdjligf on Rehearing, only IP electric has a negative
rate base adjustment under Staff's proposal, aftesidering Staff's recalculated accumulated deptiec
adjustments shown on Staff’s Initial Brief on Reffiieg Schedule 1.07RH. Staff's recalculated adjestsireflect
Staff's acceptance of the adjustment shown or3lii&ubtotal ADR without E-Transmission") of Amergn.
11.2RH (Corr.)



accepted the same adjustment in Com#d0566, the utility’s actual net plant would bav
significantly exceeded rate base net plant theeshithe rates would have been in effect.
(Ameren Ex. 4.0RH (Dane Dir.); Ameren Ex. 13.0RHa(@ Reb.).) That a utility's rate base net
plant may exceed its per books net plant at theoétite pro forma period, if the proposed
adjustment is not imposed, is not determinativevbether the adjustment is reasonable and
appropriate. Even Staff conceded in its InitialeBm the initial phase of this proceeding that
rate base net plant balance is not "overstated,ddes not exceed "the anticipated actual net
plant balance in February 2000during the time that rates from this case arpaxted to be in
effect” (Staff Init. Reh. Br., p. 11 (emphasis addedy9 party put forward any evidence that
the AIU would have an "overstated" net plant irerfaasever the period rates will be in effect
if no post-test year adjustment on embedded plané wade in this proceeding. Thus, the
record evidence — as well as the impact of theouarproposed adjustments themselves —
demonstrates that the only workable, reasonablesadgnt to accumulated depreciation is the
one proposed by the AlU. Every other adjustmeleicéif/ely wipes out the benefit of the
adjustment and eliminates any chance of the utiitygating regulatory lag.

The Order on Rehearing should affirm the Commissisettled determination that Part
287.40 and Section 9-211 should not be interpratedapplied to warrant and require the

proposed adjustment, as established in the designo@omEd07-0566, North Shore/Peoples

07-0241/0242, ComE®5-0597, and ComE@1-0423, and as affirmed by the Commission in

its defense, on appeal, of its orders in Cont#©d0566 and North Shore/Peopl@g-0241/0242.

IV.  To The Extent That The Commission Wants To Alte The Manner That It Adjusts
Accumulated Depreciation Reserve, What, If Any, Stgs Must Be Taken Before
Doing So?

The predictability of law and regulation is of pam@unt importance in establishing a

regulatory system that is fundamentally fair totbttite regulated entity and the consumer. Rules

-10 -



are made and policies established to give certamind settle parties' expectations. Drastic
reversals in agency practice without adequate edtiaffected parties threaten the fairness,
predictability and stability of the regulatory eraimment.

If the Commission is concerned with the impactteforior interpretations and practices
concerning Part 287.40 and adjustments to testaaamulated depreciation, the only viable
solution is to commence a rulemaking pursuant ti&e 10-101 that clearly indicates that the
Commission wants to consider changes to Part 28@r4new rule altogether, to address the
ratemaking treatment of accumulated depreciat{@eeAlU Init. Reh. Br., pp. 16-22.) Use of a
rulemaking will allow the Commission to issue adaron rehearing that is consistent with its
prior decisions, but also provide a forum for then@nission to amend its rule if it so desires.

Staff and Intervenors dismiss the need for a rukenggby claiming that the Commission
is not bound by its prior decisions, and therefuged not be consistent. (Staff Init. Reh. Br., pp.
11-12; lIEC Init. Reh. Br., pp. 27-31; AG/CUB InReh. Br., pp. 13-17.) If the Commission can
reject the roll forward in four prior cases andedef that determination on appeal, but require it
here under analogous facts, then Staff must betleatethe Commission can completely ignore
its past practice, a belief not shared by Illincesirts. (AlU Init. Reh. Br., pp. 16-22.) Staff
claims that "Based on the history of the last 18rye# Ameren rate cases as discussed in Staff
testimony . . . AlU should have known that the Cassion would decide the adjustment based
on the specific information in evidence in eachividlal case.” (Staff Resp. to AlU-ICC 41.10,
included in Ameren Cross Ex. 1.The Commission, however, cannot do whatever ittsvan
under the cloak of "deciding each case based daats.” (AlU Init. Reh. Br., pp. 16-22.) It
cannot violate the PUA or its own rules. Jldt cannot abandon without notice its own long

standing determination that a roll forward of acaleted depreciation in this instance is

-11 -



prohibited. (Id) And it certainly cannot indiscriminately pickéaohoose when and on which
utilities the proposed adjustment should be impogét)

In deciding its prior determinations on this isstiiee, Commission said that its actions are
intended to settle parties' expectations and lo@rtainty to situations. Seeipra pp. 3-4.
Relying on that certainty and those settled expiects, the AlU proposed pro forma additions
that did not include a roll forward of accumulatégbreciation. Throughout this case, the

Commission was litigating — and is still litigatirgthe appeals in ComE@7-0566 and North

Shore/People®7-0141/0142, where the Commission continueceferd its settled
interpretation and application of Part 287.40 wéhpect to accumulated depreciation. But here
the Commission abruptly has changed its positich@Order — while at the same time

continuing to take the exact opposite positiorhen@omEdand North Shore/Peopleppeals. If

the Order's acceptance of the proposed adjustroeany acceptance of the proposed adjustment
in the Order on Rehearing) does not rise to thelle/"arbitrary and capricious," it is difficulot
conceive what does.

According to IIEC, the most recent decisions reqert roll forward of accumulated
depreciation are "anomalous decisions in the losmty of this issue,” (IIEC Init. Reh. Br., p.
19), and reverse what IIEC suggest is an estaldliphectice of rolling forward accumulated
depreciation. Similarly, AG/CUB says that "theusf how to treat accumulated depreciation
in the context of proposed pro forma additionstheen a contentious one for years." (AG/CUB
Init. Reh. Br., p. 15.) Both are wrong. Ther@agsanomaly in consistent decisions based on
consistent fact patterns. There aoalecisions prior to the decision in ComBbd-0423, in

which the Commission directly ruled on a utilitgentesting of the proposed adjustment. And

-12 -



apart from a minority, dissenting opinion_in ComBd-0566, the Commission hasver

wavered in its rejection of the proposed adjustm@hen contested by the utility.

Rather, it is IIEC and AG/CUB who have not heedel@Gommission's warnings that this
issue was resolved. Itis IIEC and AG/CUB who hpk@posed an adjustment that the
Commission has rejected as improper in principlenoiitiple occasions. And it is IIEC and
AG/CUB now who principally argue that the Commissgan abandon without consequence the
very established practice that they have foughtsg to overturn. IIEC further suggests that the
Commission's rulemaking in Docket 02-0509 "hasaalyetaken precisely the cautionary
procedural steps” that the AIU recommend. (IIEE Reh. Br., p. 31.) But IIEC cannot point
to any excerpt of the Second Notice Order in DoG220509 or any party's testimony in that
proceeding that discussed the propriety of thippsed adjustment. And IIEC conveniently
ignores the fact that the Second Notice Order ssiseidwo days beforéhe Commission issued

the order in ComEM1-0423, the first in a series of cases thattegethe proposed adjustment.

The Commission should reject IIEC and AG/CUB's smnist history, just as it should reject
their attempt to torpedo the Commission's longditampractice. Even if IEC and AG were
correct in their assertions, this would only sev@ighlight that different policy perspectives
exist for the Commission's consideration in a ridkimg proceeding that mighttually consider
the very issue being contested here.

The inconsistencies in the Staff and Intervenoitjwms on when an adjustment to
accumulated depreciation should occur and how andkdjustment should be calculated provide
further evidence demonstrating why a rulemakingeisessary. Staff proposes a rule whereby
accumulated depreciation would be rolled forwaregmdver a utility proposes "substantial”

additions. (Staff Init. Reh. Br., pp. 4-5.) lIEDes not disagree with this rule in principle but

-13-



takes issue with what "substantial" should medi=(( Init. Reh. Br., p. 17.) AG/CUB argues
that the adjustment should be based on actual p&ances as of February 2010; a position with
which Staff and IIEC forcefully disagree. (AG/CUIt. Reh. Br., pp. 9-13.) Staff recognizes
that the adjustment it proposed in this case wpelthlize two of the AlU utilities, but waffles

on whether this penalty should be mitigated undaff'S alternative approach. (Staff Init. Reh.
Br., p. 15; busseesuprafn. 4.) None of the adjustments proposed by Stadf Intervenor on
rehearing are of the same amount or follow the saethodology as proposed in the initial
phase of this proceeding (to the extent that ayasen proposed the adjustment at all initially).
(AlU Init. Reh. Br., p. 14.) Nor are any of thegagtments proposed in the initial phase or on
rehearing of the same amount as the Order's adgnstm(ld) In short, the record in this case
demonstrates substantial uncertainty about whaeigppropriate adjustment to accumulated
depreciation in this and any future utility ratesegroceedings. Such varied approaches to the
adjustment illustrate the benefit of a process ebygiall interested parties can participate in
developing a consistent, prospective approach —aiellemaking.

A misperception that Part 287.40 has led to undbekgrresults does not justify an
arbitrary reinterpretation of the rule. Beforeadtuld alter its prior practice of rejecting the
proposed adjustment, the Commission had to iniigieoceeding to provide clear notice to all
interested parties at the outset of the proceettiaitgthe Commission intended to revisit its prior
interpretation and application of Part 287.40 conicg adjustments to accumulated
depreciation. In the wake of four prior decisiovizere the post-test year adjustment to the
reserve was contested by the utility and rejectethé Commission, it was not appropriate for
the Commission to abandon that interpretationfimal Order at the end of a subsequent rate

case for another utility with analogous facts. ths Commission itself recognizgdst weeks
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afterthe AlU filed its direct case in this proceeditig, the absence of a rule change, the
Commission is not authorized to create such athedeiovo and a half year test year rule for
depreciation on the historical rate base.”" (IC@nEdBr., p. 12.) The adjustments to roll
forward the balances of accumulated depreciatiandIT in the Order must be reversed, and
any reconsideration of the interpretation and apgilbn of Part 287.40 must occur outside the
context of this rate case proceeding.

VII.  With Regard To Cash Working Capital, What Is T he Appropriate Methodology To

Determine The Accuracy Of The $3.75 Million In Capial Costs That AlU Argues
Should Be Netted Against $9.4 million Of Late Fee &enues?

A. What Is The Appropriate Methodology To DetermineWhether The $3.75
Million In Capital Costs Should Be Netted Against he $9.4 million Of Late
Fee Revenues To Offset The Revenues With The Capit@osts?

With respect to cash working capital (“CWC”), omearing Staff agrees with the AlU’s
proposal to reflect in the revenue requiremenirtigact of a 28.13 day collection lag. (Staff
Init. Reh. Br., pp. 17-18.) Staff further agreleattthe revenue requirement impact of use of a
28.13 day collection lag is $3.75 million over #maount reflected in the Order. (l¢. 17.)

The only party to oppose the AlU’s proposal is IIE&s discussed below, despite the evidence
of record on rehearing, IIEC continues to assett ahproxy collection lag of 21 days is more
appropriate than the AlU’s calculated collectiog.la

As the AlU explained in their Initial Brief (pp. 286, 30), the AIU have customers who
pay late. As the AlIU do not timely receive revesnifrem those customers, there is a resulting
cost to the AlU to obtain the equivalent workingital funds from some other sources. The
costs related to late payment are determined intipgough the collection lag component of
revenue lag in a lead lag study. (Ameren Ex. 9.0RH 3-4.) Based on test year data, the AlU
calculated a collection lag of 28.13 days. (AmeEan. 9.0RH, p. 4; 9.3RH.) Corrections to the

calculation on rehearing showed that the actud¢ctodn lag was 35.11 days (although the AlU
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continue to propose use of 28.13 days). (Ameres1 £0RH, p. 9; 9.4RH.) As the AlU’s
evidence on rehearing shows, then, the 28.13 déction lag represents a conservative
calculation of the collection lag. (Ameren Ex.RH), p. 10.)

The customer payment patterns that produce late@atg and result in the associated
costs also result in late payment fee revenues katerpaying customers (totaling $9.4 million in
the test year). (Ameren Ex. 16.0RH, p. 4; Ad¢ Init. Reh. Br., pp. 30-31.) These revenues ar
accounted for in the determination of the reveraggiirement, and serve to reduce the level of
tariffed rates that would otherwise be chargedhéobenefit of ratepayers. It is therefore
appropriate to include the full cost associatedh\\ate paying customers (through the collection
lag component of CWC) in the revenue requirementels (Ameren Exs. 9.0RH, p.12-13.)
Thus, the AIU propose that the $3.75 million diéiece in CWC costs arising from the use of a
calculated 28.13 day collection lag, instead ofZhelay collection lag adopted in the Order,
should be reflected in the revenue requirement.

The only party to oppose the AlU’s proposal is IIEREC asserts that the Commission
should reaffirm its adoption of a 21 day collectlag in the Order. (IIEC Init. Reh. Br., p. 36.)
IIEC admits, however, that the 21 day collectioginothing but a proxy for a properly
calculated collection lag, which in IIEC’s own werts a “dollar-weighted average period of
time in which customers pay their bills.” (IIECitinReh. Br., p. 38.) As the evidence on
rehearing shows, the AlU have calculated a dolleigited average period of time in which
customers pay their bills, based on actual testgata, which produced the 28.13 day collection
lag. (Ameren Ex. 9.0RH, p. 9.) By contrast, lIgEness Mr. Meyer admits that the 21 day
collection lag “wasiot based on a calculation of average customer paypegfdarmance.”

(Ameren Ex. 16.1RH, p. 5, Data Response AlU-IIECL&Xemphasis added).) The 21 day
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collection period advocated by IIEC is not an ageraf any payment data, nor does it reflect
any real or measured customer payment patterrC hi&s provided no study, analysis, actual
data, or other empirical evidence that supportctmelusion that the 21 day period is
representative of the AlU’s collection patternsurtRer, Mr. Meyer did not perform a
guantitative analysis in an effort to validate &assumption that the 21 day lag proposed by the
IIEC represents an average of the AlU’s customgmeant performance. (Ameren Ex. 16.1RH,
p. 6, Data Response AIU-IIEC 11.18.)

IIEC asserts that the AIU have provided no new ewva# on rehearing to justify the
28.13 day collection lag. This is not the cas& r€hearing, AlU witness Mr. Heintz reviewed
the calculations supporting the collection lag.mgen Ex. 9.0RH, p. 9). Mr. Heintz’s review
revealed that the correct collection lag was abti88.11 days. (Ameren Ex. 9.4RH.) IIEC
does not dispute this corrected calculation. Mrintk also pointed out that full aging of the 90+
day collection bucket would result in a longer eotlon lag. (Ameren Ex. 9.0RH, p. 10.) The
AlU’s updated data, therefore, clearly represemt aralysis on rehearing which demonstrates
that the AlU have employed a conservative collectay in the determination of their CWC
requirements. _(19l.

IIEC also claims that the AlU’s collection lag ingperly assumes that there is a
connection between late payment fee revenues ancbtlection lag. (IIEC Init. Reh. Br., p.
37.) As Mr. Heintz explained, however, there anection: the same customer payment
pattern that creates the actual collection lag adsalts in the late fee revenues. (Ameren EX.
16.0RH, p. 4.) If customers were to pay earliantthey actually do (i.e., in 21 days as opposed
to the AlUs’ actual 28.13 day collection lag), la@yment fee revenues would be lower than the

actual test year levels. (Jgb. 6.) Although IIEC proposes a reduction of ¢bélection lag to 21
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days, IIEC does not propose an associated reducti@st year late fee revenues. For this
reason, IIEC’s proposed 21 day collection lag @®gaih imbalance by not reflecting the costs
associated with the actual collection lag experenturing the test year, but allowing the entire
amount of test year late fee revenues to redudéethrates to the benefit of the AlU customers.

IIEC further suggests that the AIU are simply afigra re-checked, reevaluation of the
collection lag presented in the case-in-chief, duad that collection lag was found deficient in
the Order. (IIEC Init. Reh. Br., p. 36.) As dissed above and in the AlU’s Initial Brief (p. 28),
however, the AlU have done more than simply re-khieir collection lag: they have re-run the
calculation of the collection lag and demonstradted, far from being deficient, the 28.13
represents a conservative collection lag calculdi@sed on actual test year data. On rehearing,
IIEC witness Mr. Meyer did not identify any “defesicies” in the calculation of the 28.13 day
collection lag presented by Mr. Heintz and did dispute the corrected collection lag of 35.11
days. Mr. Meyer agrees that $3.75 million was waled correctly and he does not contest the
$9.4 million in late fee revenues. (IIEC Ex. 11H)Rp. 6-7.) Nevertheless, IIEC proposes on
rehearing that, instead of a calculated colledtgy the Commission adopt a 21 day proxy
period that is unsupported by any study, analgsjal data, or other empirical evidence that it
is representative of the AlU’s collection patteri=or these reasons, the AlU’s 28.13 day
collection lag, calculated using test year datee&sonable and appropriate, and the $3.75
million in costs associated with the differencewssn 28.13 collection days and 21 days should
be included in the AIU’s revenue requirement.

VIIl. What, If Any, Adjustment Is Legally Appropria te With Regard To Pension And
Other Post-employment Benefits?

Staff is the only party that objects to the AlU pooma adjustment for pension expense.

Staff claims that "AlIU provides nothing which anggs/éhe question on rehearing about the legal
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appropriateness of an adjustment.” (Staff InitaRgr., p. 18.) Staff is wrong. The AlU
proposed a "legally appropriate” pro forma adjustime pension and benefits expeasé¢he
outset of this proceedingAs required by Part 287.40, the AlU's adjustnveais "individually
identified" in direct testimony and "supported" ing most recent actuarial data from Towers
Watson, the July 2009 mid-year actuarial repotte fecordoefore rehearingghowed that the
July 2009 mid-year report established that penammhbenefits expense for the 12 months
ending September 30, 2009 was "known and measurablee rehearing record provides further
support that the adjustment is legally appropriate.

Rather than address the merits of the evidencelogaring, Staff spills most of its ink
rehashing speculative theories why 2009 expenstd have changed and rearguing its motion
to strike the final 2009 actuarial report. (Igp. 18-22, 25.) The AlU explained prior to
rehearing that 2009 expense amounts in the midvrepartwould not change The AlU offered
the final year-end report on rehearingtmfirmthat 2009 expense amounid not change The
AlU did not offer the final actuarial report to abtish, for the first time in this case, that the
adjustment is known and measurable. The knowmaakurable requirement was satisfied in
the direct case by the July 2009 report, and cowdtr on rehearing by the final actuarial report.

The Commission's prior orders demonstrate that'teigally appropriate” to rely on the
latest actuarial data to adjust test year pensidnQPEB expense, regardless of whether that
data represents projected or actual expense ohethigtat data is contained in a year-end or a
mid-year actuarial report. Indeed, in ComEd's tastrate cases, the Commission accepted pro
forma adjustments to test year pension and OPEBrsegbased on post-test year estimated
expensanot contained in a final report for that year. (Aldltl Reh. Br., pp. 36-38.) The AlU's

proposed adjustment based on expense amountsnmosterecent actuarial report is consistent
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with that past practice and thus "legally apprdetla To reject the AlU's adjustment would be
an arbitrary and capricious departure from priom@uossion practice.

A. The AlU Established A Known And Measurable Adjustment To Pension And
Benefits Expense During The Initial Phase Of This Proceeding.

Staff claims that the Commission should not give @eight to any evidence that the
AlU have submitted on rehearing, including the ffiaetuarial report for 2009. (Staff Init. Reh.
Br., p. 22.) The Commission, however, has alraaggcted this argument. The year-end
actuarial reports for 2009 (Ameren Exs. 8.3RH-8.7Rk part of the record, as are the
testimonies of AlU witnesses Mr. Getz (Ameren EXXRH, pp. 5-9), Mr. Lynn (Ameren EX.
8.0RH-8.2RH) and Mr. Stafford (Ameren Ex. 18.0RHSEBH). This evidence was offered, not
to establish that the adjustment was known and unabke, but to refute Staff's unsupported
assertions that expense amounts in the July 2009ear report could not establish a "known
and measurable" adjustment to pension and OPEBegpdn any event, Staff cannot credibly
object to the Commission considering rehearingeavwie on pension and OPEB expense, while
it is simultaneously offering its own rehearingaamce to attempt to support an adjustment to
accumulated depreciation and ADIT that Staff ditleneen propose until rehearing.

From the outset of this case, the AlU presentedesnde establishing that the most recent
actuarial data available provides for a known amésuarable level of pension and OPEB
expense. (AlU Init. Reh. Br., pp. 33-40.) The Aténtified with specificity the pro forma
adjustment in their direct case and provided Stéti the underlying support for the adjustment
before Staff even filed its direct case and mob#fere the initial evidentiary hearing. (lgp.
33-35.) Staff admits that the mid-year July 2088art was the latest available data when the
AlU proposed the adjustment, (Reh. Tr. 168 (Ebreyg) it rejected the adjustment, claiming

that only a final actuarial report for the calengaar 2009 would be sufficient, (ICC Staff Ex.
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15.0 (Ebrey Reb.), p. 19). But the AlU have shdlat both Staff and the Commission regularly
have relied upon the latest actuarial data in &stabg pension and OPEB expense, regardless
of whether the data was from a mid-year or year+epadrt or represented projected or actual
expense, even if that data was not yet availabtleestime of the utility's initial filing. (AIU Iit.
Reh. Br., pp. 36-37.) Staff's continued insistetiet the July 2009 mid-year report cannot be
the basis for a pro forma adjustment remains a$ @dth the Commission's and its own practice.

Staff continues to argue that the update to 20@@mrse between the January 2009 and
July 2009 actuarial reports illustrates how 2008egsecould have changed again upon issuance
of the January 2010 report. (Staff Init. Reh. Br.23.) Part 287.40, however, does not require a
utility to demonstrate that the amount of its pregd pro forma adjustment "could not change."”
The rule requires the utility to establish that thange is "reasonably certain" to occur during
the pro forma period at a measurable amount. Bsaff acknowledges that the AlU's actual
expenditures for pro forma plant additions wers kbsn the allowed adjustment, even though
Staff concluded that the adjustment was still kn@and measurable. (Id. 25.).

The July mid-year actuarial report determined thig'$2009 pension and OPEB
expense based @ctual plan asset values, financial markets conditiordseanployee census
data for the prior fiscal year. (AlU Init. Reh..Bp. 38.) No significant plan event occurred in
2009 that would have required an adjustment texpense amounts in the proposed adjustment.
(Id., p. 39.) Staff acknowledges that the expenséhfoi 2 month period ending September 30,
2009 was "based on the amounts actually recordeéldeobooks of the AlU," (ICC Staff Ex.
15.0, p. 19), and "known prior to hearings in Deben?009," (Ameren Ex. 18.2RH). And the
AlU's actuary stateth the initial phase of this proceedinigat the expense booked through

September 30, 2009 "will not change" upon issuaftbe 2009 year-end report. (AlU Init Reh.
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Br., p. 40.) The final report for 2009 confirmsththe amounts in the July 2009 report did not
change. Why Staff continues to argue about whalddeave happened instead of what did
happen is beyond comprehension.

Staff also argues that the AlU should have timedfiling of this case so that the final
year-end actuarial report for 2009 would be avéaldbr review. (Staff Init. Reh. Br., pp. 19-
20.) But the Commission has never held that ansaajent must be supported by a year-end
actuarial report. Nor have the AlU attempted tppsurt its adjustment on rehearing with the
final report for 2009. Rather, the Commission estestly has approved adjustments based on
the most recent actuarial data available. YetfStabbornly claims that the July 2009 mid-year
report is insufficient, even though it is the latagailable actuarial data and despite the AlU's
actuary's testimony that the amounts containetdarréport that the AIU seek to recover would
not change upon issuance of the final report. f &aforrect that "timing" is critical to any
analysis of this issue. Here, Staff had the timesview the July 2009 mid-year report and the
benefit of the actuary's testimony that the 200%e@se amounts in that report would be booked
and would not change. Regardless of the avaitglafithe year-end report for 2009, the existing
record prior to rehearing establishes the AlU'psed pro forma adjustment as known and
measurable.

B. The" Workforce Reduction" Already Deducted The Future Pension And
Benefits Expense For Separated Employees.

After claiming that a pension and OPEB expensestigijent can only be supported by a
year-end report, then rejecting outright any comsition of the year-end report in this matter,
Staff fires the final arrow in its quiver: the yeamd report now cannot be the basis for any pro

forma adjustment whatsoever because it did nacefin immaterial reduction in employee
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headcount. As explained below and in the AlU'sdhBrief, Staff's argument here badly misses
its mark.

As previously explained, the Commission has alvayepted independent actuarial
reports as the basis for establishing pension d@EBexpense. (AlU Init. Reh. Br., pp. 36-37.)
Staff now claims that in this instance an actuagabrt, even though it matches the AlU's actual
booked expense, cannot be relied on for ratemasungoses. In their Initial Brief, the AlU
explained that Staff's argument was yet anotheheedng since the workforce reduction (a)
would only have impacted fourth quarter expensehid been a significant plan event; and (b)
could not be a significant plan event based on igdilgeaccepted accounting principles. (AlU
Init. Reh. Br., pp. 40-41.) Staff can neither itiigna prior example where a workforce reduction
during the calendar year used to set expense iegh#ne accrued expense for that year, nor
explain what should be used use to set expense avivemkforce reduction has occurred, if not
the actuarially-determined expense accruals.) (Id.

Staff claims that "the very concern Staff has | &1U cases concerning a change in
workforce which was not reflected in the actuarggdort, was in fact reflected in the ComEd

actuarial report relied on [in ComE@5-0597]." (Staff Init. Reh. Br., p. 25.) Butaf’s own

proposal to use older 2008 actuarial report dath@basis to set pensions and benefits expense
renders Staff's claim moot because the 2008 aetuaport also does not consider or adjust for
the workforce reduction. Furthermore, Staff faitedebut testimony pointing out that, even if it
were appropriate “for rate making purposes” to stpension expense based on an immaterial
reduction in headcount that only impacted futuraryxpense, the "workforce reduction" in this
case already adjusted the revenue requirementiiactithe very costs associated with those

separated employees. (AlU Init. Reh. Br., p. 489 a result, the AlU's proposed adjustment,
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when coupled with the deduction already reflectethe Order's appendices, does in fact address
Staff's concern.

More importantly, Staff completely ignores the fwt in ComEd05-0597, Staff
accepted a downward revision to ComEd's pensioaresgadjustment based ofoeecast of
estimated 2005 expense in the year-end 2004 relokt pp. 37-38.) In that proceeding, Staff
did not demand that the adjustment be based oaraeyel report for 2005. Staff did not
guestion whether the 2005 estimated expense wdaldge upon the issuance of the year-end
report. And Staff was not concerned about the ohpa 2005 estimated expense of any
reduction in headcount that might occur. Indeld,dquivalent adjustment in this case would
have been if Staff acceptéie forecast of 2009 expense in the year-end 208t issued in
January 2009 But here Staff will not even accept actual babkgpense for 2009. To claim
here thatictualexpense in a mid-year report cannot suppomer@asein the revenue
requirement, while accepting in other dockets fasted expense to supporteguctionin a
proposed adjustment, defies not only logic, butlitriéty as well.

The existing record and record on rehearing estaltiiat the AlU's pro forma adjustment
to pension and benefits expense is legally apprtgriNo untoward precedent will be set by
allowing an adjustment based on the most recentdat data available that is fully consistent
with the Commission's prior practice. In this caee Commission has the added benefit of
knowing that the most recent actuarial data avialatatched exactly the amounts booked by the

AlU and in the year-end 2009 report. The OrdeRehearing should accept this adjustment.
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IX.  Clarifications concerning the Public Utility Revenue Act (“PURA”) tax and its
Recovery in Light of the Commission’s Expressed I@nt.

A. Response to Staff
1. Staff and the AIU Agree on the Separate Volumeit Charge

The AlIU and Staff agree that it is appropriatestablish a separate volumetric charge to
recover PURA tax expense. (Staff Init. Reh. Br2'p) The AlIU’s proposal separately
identifies the PURA tax as a per-kWh line item pranrst to the directives in the NOCA.
Although Staff’s Brief does not specify how the lwmetric” charge should be billed to
customers, presumably Staff does not object tovegoof PURA tax expense through a
separately identifieger-kWh-baseatharge. Staff and the Companies’ disagree wianekto
whether the annual tax recovered from customerslgha® subject to a prospective adjustment
in order to match the Companies' actual tax lighili

2. A True-up of PURA Taxes Is Necessary and Approjte

The AIU disagree with Staff's proposal to remokre true-up provision from the AlU’s
proposed Tax Additions Tariff._(S&aaff Init. Reh. Br., pp. 27-28.) Specifically aftargues
that the PURA tax should be recovered as a statik\WWh-based charge. Such a charge would
fail to “pass through” the actual amount of taxctstomers, however, because the amount
recovered from customers would be different tha@ompanies' actual tax liability. (AIU Init.
Reh. Br., pp. 45-48.) If Staff's proposal is adeel taxes recovered from customers would be
based on a fixed rate in the tariffs and, as atemygregate recovery ultimately would depend
on kWh usage of customers. The amount receivaddoZompanies would invariably be
greater or less than the actual tax assessed.

Under Staff's proposal, it would be possible fag thompany to earn a margin on a line

item separately identified as a tax on customés.bilhis proposal does not seem to logically
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square with the express intent stated in the NOCAstomers should be able to expect when
they pay a charge labeled as a tax, it equalsdivalatax liability, no more and no less.

In sum, Staff's proposal does not meet the requergmof the NOCA. In its Initial Brief
and Rehearing Testimony, the AlU provided a motaitil explanation of how its tariff
proposal met the requirements of the Commissio®€K in contrast to the proposals and
criticisms offered by Staff and IIEC. (AlIU Init.dR. Br., pp. 44-48; Ameren Ex. 17.0, pp. 3-4,
9-14.) That detailed argument need not be repdedes

3. Reconciliation Would Not Be “Cumbersome”

In its Initial Brief, Staff claims that reconciliah would be “cumbersome.” However,
Staff provides no basis for such a conclusionaff$nit. Reh. Br., p. 29). There would be no
prudence review associated with the payment ohapedsory tax and an accounting
reconciliation would need to be conducted onlyhat€ommission’s election. The only issue to
be addressed in such a proceeding would be chettiengath to ensure that the utility
recovered only the actual tax liability it paidargiven period. Any reconciliation, therefore,
would require only an arithmetical check and cdugédcompleted easily. (Séeneren EX.
17.0RH, p. 13.)

4. AlU’s Withdrawal of the PURA Tax True-up Proposd in the Direct

Case Does Not Preclude the Commission from Accepgrihis
Proposal on Rehearing

Staff complains that the Commission should noeptthe true-up proposal because the
AIU withdrew this proposal in the direct case. @hearing, however, the Commission has
plainly expressed its intent to recover PURA taagmss through tax. The AlU presented its
rehearing proposal in light of this statement ¢€irt in the NOCA. Apart from implementation

of a periodic true-up, the AIU can conceive ofatber means to treat the PURA tax as a “pass
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through tax,” whereby the amount charged to custsmkimately equals the tax paid by the
utility less applicable credits.

5. Staff Agrees that IIEC’s Retroactive Refund Propsal Should Be
Rejected

The AlIU agree with Staff's concerns regarding liE@quest for refunds related to
PURA tax charges. IIEC's proposal constituteoeative ratemaking and, thus, is prohibited by
lllinois law. (AIU Init. Reh. Br., pp. 44-45.)

6. Conformance to the Revenue Requirement Should Fow the AlU’s
Proposal

The AIU disagree with Staff's claim that the AlUpapach “fails to grasp the problems
Ameren’s approach created in the previous phasiseafase....” (Staff Init. Reh. Br., p. 31.)
Abandoning rate uniformity among the AIU compangesot necessary, nor is it advisable in
remedying the problems related to the PURA tax.

The “problems” alluded to by Staff were the resdiltonflicting directives in the Order
that resulted in unintended consequences relatdetbS-4 customer class and the
establishment of a separate PURA tax chargd. (Tthose issues are resolved in the AlU’s
rehearing proposal through the complete removBIURA tax charges from revenue
requirement and associated base rates. (AlURwih. Br., pp. 42-45.) Moreover, the AlU
propose to adjust rates to conform to the finaknere requirement in a manner that maintains
proper segregation of charges. (lap. 49-50.)

On rehearing, the AlU are seeking to avoid addé@lamintended consequences by
maintaining the rate design findings approved asqidhe Order that are not subject to
rehearing. Specifically, consistency and relatisdormity among the AlU’s tariffs should not

be abandoned. (Ameren Exhibit 17.0RH, pp. 5-8.)
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Staff’s proposal would increase the divergencatas between the companies. This
result is not consistent with the Commission’s ataece of AlU’s rate design proposal
contained on page 287 of the Order. ThereforeAtbepropose a methodology that preserves
the general goals and structure of the underlyatg design while at the same time sets rates in a
manner that corrects the problems associated eabvery of the PURA tax.

B. Responseto I IEC

1. IIEC’s Retroactive Refund Proposal Should Be Rejcted

On pages 39-42 of its Initial Brief, IIEC stateatl?URA tax expense is currently being
over-collected by the AlU and the PURA tax amoumdwdd be reduced. IIEC then suggests the
AlU should be ordered to refund $2 million in PUREX collections that IIEC alleges has been
collected “unlawfully.” (IIEC Init. Reh. Br., ppit1-42.) As explained in their Initial Brief, the
AlU have proposed that the PURA tax assessed tormess should be reduced by the
applicable credit memoranda value going forward asction of proposed revisions to the AlU
Tax Additions Rider. (AlIU Init. Reh. Br., p. 43I)EC’s retroactive refund proposal, however,
should be rejected.

IIEC’s argument in support of refunds falls shasttbon its logic as well as its merits.
Contrary to IIEC’s aspersions, the record reflélctd the AIU did not undertake any unilateral or
inappropriate action with regard to submittingatsnpliance rates. The AIU appropriately
submitted compliance tariffs to the Commissionrariew to ensure the AlU’s final rates were
in keeping with the Order. (Ameren Ex. 17.0R, pp-12.) Once placed in effect after the
Commission’s review, the Althustcharge the rates set forth in its tariffs. 22G8.5/9-240.

As the AlU explained in their Initial Brief (pp. 484), and as Staff agrees, a refund of amounts

collected under filed rates, as IIEC proposes, dda improper retroactive ratemaking.
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Additionally, even IIEC acknowledges the contraidictand problems related to the
PURA tax resulting from the Order in its Petitiaar Rehearing. _(SedEC Application for
Rehearing, pp. 19.) In pertinent part, IIEC statsdollows:

Unfortunately, without explanation, the appendicesmioves both
revenues and expenses associated with the PURAfrdax the
Ameren revenue requirements. The compliance rhlesd by
Ameren and approved for filing by the CommissioaffSinclude

rider recovery of the PURA Tax. None of these aadi are
consistent with the language in the Final Ordédl.) (

Hence, IIEC acknowledges the inconsistency prdsetmteen the Order and appendices. That
inconsistency gives rise to this rehearing isdtiés illogical for IIEC to now claim, having the
benefit of the Commission’s stated intent on reimgathat refunds are warranted. Such
hindsight application of intent is illogical, unfaand would only serve to undermine the finality
of Commission rate decisions.

As for the legal infirmities of IIEC’s refund propal, both the AlU and Staff have
correctly identified that retroactive ratemakingllisgal in lllinois. Asking the Commission to
effectuate a refund on rehearing to make up fanaonsistency in the underlying Order is a

clear request for a retroactive change in ratee C8izen’s Utility Co. vs. lllinois Commerce

Comm’n(1988), 124 Ill.2d 195, 207; BP1136 Ill. 2d at 209. The retroactive ratemakirgyes
has been fully discussed in Initial Briefs and naetibe repeated here. (See AlU Init. Reh. Br.,
pp. 43-44; Staff Init. Reh. Br., pp. 30-31.)

2. The AlU’s Reconciliation Proposal Is Consistentvith the NOCA'’s
Intent

While the term “reconciliation” is not used in tN©CA, such a process is essential to
the administration of collecting the tax from custys in a manner comparable to how other
pass through taxes in the Tax Additions Tariff esbected. (AlU Init. Reh. Br., p. 45.) The

PURA tax is assessed annually, and in order foAthketo pass the tax through to its customers
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on a monthly basis, the AlU must have a means wigdeo. (Id) The reconciliation process
allows the AlU to assess the tax monthly and enthatits customers pay the amount of tax less
applicable credit, no more, no less.

Thus, a reconciliation is the means by which tiig &keat the PURA tax as a pass
through tax like other taxes collected as parhefTax Additions Tariff. The AlU can conceive
of no other means by which to do so, and the IIB@mot proposed an alternative mechanism
that accomplishes the same end.

Like Staff, IEC also complains that the reconciba process would be burdensome.
(IIEC Init. Reh. Br., p. 43.) As noted above ispense to Staff, there are no prudence issues
related to the AlU’s payment of compulsory taxé&éwus, the reconciliation would involve only
an arithmetical check on the AlU’s recovery of assted PURA tax dollars.

IIEC’s comments regarding "variability" are noteednt to the AlU’s proposal. (IIEC
Init. Reh. Br., p. 43.) The AlU are not propostogaddress variability with its Tax Additions
Tariff. The AIU are proposing a method by whichreat the PURA tax as a pass through tax in
a fashion similar to other taxes contained in thg Additions Tariff and consistent with the
directives containing in the NOCA.

Finally, IIEC argues that the PURA tax is distirghable from other taxes in the Tax
Addition Tariff because the law imposes the taxttenutility rather than its customers. (IIEC
Init. Reh. Br., p. 44.) The party ultimately liglfior payment of the PURA tax is irrelevant. The
AlU are legally responsible for remitting both tkectricity Excise Tax and the PURA tax to
the taxing entities, and both of these taxes dhg dependant on customer consumption.
Further, as noted in the AlU’s initial brief, th&/RA tax and other taxes in the Tax Additions

Tariff can be characterized as excise taxes. (AlJReh. Br., pp. 47-48.)
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For the reasons discussed above and in the Al@ll&tief, IIEC's proposals regarding
PURA tax should be rejected.
X. Conclusion

For the reasons discussed herein and in the AtlitlaliBrief on Rehearing, the AlU’s
proposed adjustments on rehearing should be actepteistent with the schedules that the AlU

submitted in their August 27, 2010 response toAh&s Post-Record Data Request.
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